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Job Retention Scheme Update – April 6th 2020 

Summary 

1. The Job Retention Scheme will run for at least 3 months from 1 March, so until 31 May 2020, 

but may be extended by Government. 

 

2. All employers are eligible provided they had created and started a payroll on or before 28 

February 2020. 

 

3. Furloughed employees must have been on the PAYE payroll on 28 February 2020 (so new 

starters after this date are ineligible). 

 

4. Anyone dismissed by reason of redundancy after 28 February can be reinstated and furloughed, 

backdated as far as 1 March 2020. 

 

5. Employees must not work for the business during a period of furlough (which must be for a 

minimum period of 3 weeks). 

 

6. Furlough must be agreed with employees, it cannot be unilaterally imposed.  The agreement 

needs to be recorded in writing and a record kept. 

 

7. The Government contribution is 80% of gross wage costs (excluding fees, commission and 

bonuses) up to a maximum of £2,500 per month per furloughed employee.  The Government 

will also cover employer national insurance and compulsory employer pensions contributions 

on top.   

 

8. At a minimum, employers must pay a furloughed employee the level of the Government 

contribution to be eligible for the grant. 

 

9. All usual deductions apply for income tax, national insurance and auto enrolment employee 

pension contributions. 

 

10. Employers will use an online portal to apply with the scheme expected to be up and running “by 

the end of April”. 
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FAQs 

Do employers need to be able to prove furloughed employees would have been made redundant if 

they were not furloughed to access the grant? 

 

The updated guidance states the Scheme “is designed to support employers whose operations have 

been severely affected by coronavirus”.   

 

The updated guidance says nothing about any evidential threshold.   

The scheme is intended to cover all those for whom no work is available by reason of the current 

crisis.  Accordingly, the guidance suggests furlough is available for any employee for whom there is no 

work available to undertake because of the impact of the Covid-19 crisis on the employer’s business.   

Will an employee need to have any period of minimum service in order to qualify as within the 

scheme? 

No (but they do need to have been on the payroll on 28 February 2020). 

Can an employee on sick leave or who is self-isolating be furloughed? 

The guidance states employees on sick leave or self-isolating should get SSP but can be furloughed 

after this.   

Can employers select working parents to go on furlough leave as they will find it more difficult to 

attend work? 

This may be possible, certainly if working parents volunteered for furlough, although it would again 

be subject to the employees being in agreement and would be subject to the overall requirement to 

demonstrate that there is no work for them to do.  

Employers cannot furlough an employee just because they are finding it difficult to attend work or 

work from home effectively due to childcare.  

Employers have to be able to show they currently have no need for them to work.  Businesses also 

need to be careful to avoid any discrimination claims, particularly that this impacted on women more 

than men. 

Do employers have to show a fair selection process where only part of the workforce will be asked 

to agree a period of furlough leave? 

 

The employer should have a clear reason for deciding that furlough should apply to particular groups 

of employees.  

 

If an employee is asked and agrees to furlough, the scope for them to raise any legitimate grievance 

is limited.  They could refuse if they felt it was unfair on them.   

The greater concern is likely to come if, after furlough ends, redundancies are needed and those 

selected for furlough become those selected for redundancy.   

That is when they may assert that the decision on redundancy was pre-determined and unfair.  
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Employers should ensure that as far as possible they adopt a normal redundancy process with proper 

pooling, criteria and selection when it comes to actual redundancies after furlough.   

 

Employers should not discriminate on the grounds of a protected characteristic in making their 

selection.    

Are employer NICS, pension contributions and other benefits covered by the words “workers wage 

costs” which appeared in the initial guidance to describe what the Government will cover? 

 

The scheme provides a grant to the employer for 80% of the employee’s normal wages (to a cap of 

£2,500). Fees, commission and bonuses are excluded from the calculation of 80%.  

 

Employers will also receive a grant covering employer’s national insurance and auto enrolment 

pension contributions on the 80%.  

Employees will be liable to pay employee’s national insurance on the 80%, along with any employee 

auto enrolment contributions.  

Can an employee be on intermittent ‘rotating’ furlough leave? 

 

Yes, to an extent. An employee must be furloughed for a minimum period of 3 weeks in order to be 

eligible for the Government scheme. Provided this minimum period is adhered to and there is 

provision in the furlough agreement reached with the employee allowing for it, there is nothing to 

prevent an employer from requiring an employee to return to work after three weeks (and then 

sending them back on furlough leave at a later date for a further period which it appears would also 

need to be for a minimum of 3 weeks).  

 

The scheme is aimed at reducing redundancy and lay off.  If the employer has work to offer this should 

be done and the furlough status ended even if it is for a short period of time. It will enable the 

employee to get full pay for that period and will break up what may be a long period of inactivity.  

What notice do employers have to provide in order to bring a period of furlough to an end? 

 

This will depend on the terms agreed with the employee when furlough leave commenced. The 

guidance is silent on this. 

 

It is advised employers require their furloughed employees to sign a furlough agreement / confirm 

their agreement in writing to the terms of their absence and make express provision for return to work 

and flexibility around furlough.  

 

Will it be an unfair dismissal to make an employee redundant if they could have been placed on 

furlough leave as an alternative?  

 

Employees generally need to have accrued two years’ service at the effective date of termination to 

have the right to claim unfair dismissal.  It would be a factor that the Employment Tribunal would take 

into account as an employer should always look at all alternatives to dismissal before dismissing for 

redundancy.  
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The dismissal may still be fair if the employer is able to explain why it decided not to furlough the 

employee. The key is to document why furlough was not pursued. If the employer can offer a sensible 

explanation an Employment Tribunal should not interfere. 

Can employees be paid holiday pay during furlough? 

 

The guidance is silent on holiday and holiday pay.  

 

For salaried employees it is not clear whether an employer could limit holiday pay to the reduced 

furloughed salary if holiday is taken during furlough, and if such was set out in the furlough agreement 

with the employee.  

Will an employee on furlough leave be able to take a second job during the hours that they would 

have been at work?  

 

Subject to any restrictions in the employment contract there would not appear to be any restrictions 

on the employee undertaking work for another employer during the period of furlough. 

 

Will an employee on maternity leave or other statutory family leave be able to agree a period of 

furlough leave? 

 

The guidance says that if an employer offers enhanced (earnings related) contractual pay to women 

on maternity leave, this is included as wage costs that the employer can claim through the scheme. 

 

This suggests that an employee may not need to bring maternity leave to an end to be in a furlough 

arrangement with their employer.  

 

The position, however, is unclear from the guidance. 

Are employers required submit form HR1 form before we furlough employees? 

 

Employers are required to submit form HR1 once it is proposed to dismiss at least 20 employees at 

one establishment in the next 90 days.  

 

It has been suggested this means a form HR 1 must be filed and collective consultation commenced 

before any discussions with employees about agreeing to furlough. 

 

However, if the intention is that employees move to furlough and there will not be 20 or more 

dismissals at one site in the next 90 days, we do not regard it as essential to file HR1 before seeking to 

agree furlough.  

 

 

 

 


